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Lgal Issues with Fires in

COE Populated Areas

By General Burwell B. Bell 1ll, Major General Guy M. Bourn,
Colonel Patrick Lisowski, JA, and Lieutenant Colonel Gary A. Agron

n the morning of 28 January

2002, the 3d Armored Cavalry

Regiment (ACR) executed a
combat missionasassignedby |11 Corps
during its Battle Command Training
Program (BCTP) Warfighter exercise.
Asthe regiment approached the city of
“Tongduchon,” it received a high vol-
ume of fires resulting in personnel and
equipment casualtiesfrom enemy artil-
lery located at multiplepointsinsidethe
city.

The corps G5/civil affairs officer had
listed thecity ontheprotected target list
(PTL). The corps fire support element
(FSE) had established acorpsrestricted
fire area (RFA) around the city before
hostilities began; therefore, any fires
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into the city reguired coordination with
the corps FSE.

In self-defense, the 3d ACR and its
reinforcing FA brigadefired counterfire
missions into the city. Enemy news
media reported civilian casualties and
property damage and alleged Law of
War violations.

In response, the 111 Corps Command-
ing General appointed an AR15-6, Pro-
cedures for Investigating Officers and
Board of Officersinvestigation into the
matter. Findingsfrom theinvestigation
concluded that the regimental com-
mander properly conducted areview of
the fires and did not violate the Law of
Land Warfare. The regimental com-
mander articul ated al egitimatemilitary

purpose for every target. He directed
the use of observed fires and selected
discriminating munitions to minimize
collateral damage. Finally, the com-
mander made a proportionality assess-
ment by weighing the distinct military
advantage to be gained against likely
collateral damage to ensure he would
not cause unnecessary suffering or ap-
pear to have conducted indiscriminate
attacks. The commander, supported by
his FSE and staff judge advocate (SJA),
wasnot in violation of the Law of War.

I11 Corpshasestablished tactics, tech-
niques and procedures (TTPs) to ad-
dressthe challengesintargeting enemy
forcesusing cities and towns as sanctu-
ary. This article describes the legal is-
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sues and a method to conduct proper
targeting analysisbeforefiringmissions
into populated areas.

The New Enemy. The corps faced a
new paradigminitsWarfighter withthe
enemy in the contemporary operational
environment (COE). The fire support
target set wasthe same: mortar, cannon,
rocket and missile systems, command
and control (C?) nodes, radars and lo-
gistical support sites. However, the de-
struction or defeat of this enemy was
much more challenging.

The new enemy operated on alethal,
nonlinear battlefield. He used an inte-
grated firescommand (IFC), much like
thecorp’ sdeep operationscoordination
cell (DOCC), to command and control
all lethal fires. Hisartillery systemshad
longer ranges. This opposing force
(OPFOR) used smaller formationsthan
in the past dispersed on the battlefield,
usually batteries rather than battalions.
He was difficult to defeat employing
conventional counterfire as he used
shoot-and-scoot tactics; thus, engaging
these fleeting targets was challenging.

The enemy was keyed to the fact that
the United States is averse to unre-
stricted collateral damage; therefore, he
used the populated urban and complex
environmentsfor protectionand assanc-
tuaries. The OPFOR exploited civilians
asaprotectiveshield by “hugging” their
lethal, long-rangeartillery systemsnext
to churches, school sand homes. Heknew
that by arguing Law of War alegations,
coupled with detrimental media cover-
age, US commanders would be more
hesitant to authorize the use of indirect
or aerial firesin populated areas.

A Solution. Il Corps Atrtillery, the
corps FSE and the corps SJA, along
with their divisional counterparts, con-
ducted a Fire Support Seminar in No-
vember 2001 to preparefor the 2002 111
Corps Warfighter exercise. The FSE
and SJA addressed thelegal issueof the
friendly force's targeting a COE OP-
FOR in populated areas while ensuring
friendly fires are prompt, responsive,
effective and don't violate the rules of
engagement (ROE). Areas addressed
included ROE, target identification, the
authority to approve shooting and the
processtoauthorizefiringunitstoshoot.
The seminar resulted in two products:
TTP for applying the Law of Land
Warfare to targeting and a populated
areatargeting record.

The goal was for commanders to be
able to justify fires against targets
shielded by populated areas. The IlI
Corps Artillery Commanding General
wanted to ensure that decisions to fire
into popul ated areasweretheresult of a
deliberatedecision-making process. The
populated area targeting record docu-
mented the decision-making for each
fire mission and came in handy when
commanderswerequestioned about not
only decisionstofire, but alsodecisions
not to fire a particular mission.

Additionally, the SJA placed ajudge
advocate in al the crucial tactical op-
erationscenters(TOCs) withinthefire-
cycle. The availability of judge advo-
cates hel ped communicate to command-
ersthat they have the ability to fire mis-
sions previously thought to be “illegal.”

TTP for Applying theLaw of Land
WarfaretoTargeting. Inattackingthe
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The OPFOR exploited civilians as a protective shield by “hugging” their lethal, long-range

artillery systems next to churches, schools and homes.
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COE OPFOR in populated areas, com-
manders conducted a quick assessment
beforedeliveringindirect or aerial fires.
Thefour areas assessed werethearticu-
lation of the military objectives, mini-
mization of collateral damage, analysis
of proportionality and judging the “rea
sonableness’ of thecommander’ sactions.
SeeFigure 1.

Articulating Military Objectives. Com-
manders must first articulate a legiti-
mate military purpose for every target
in a populated or protected area. Ac-
cordingtotheLaw of War, Article52(2)
of Protocol I, “ Attacks shall be limited
strictly to military objectives. In so far
as objects are concerned, military ob-
jectives are limited to those objects
which by their nature, location, purpose
or use make an effective contribution to
military action and whose total or partia
destruction, capture or neutralization in
the circumstances ruling at the time, of-
fersadefinite military advantage.”

Examples of “by their nature” mili-
tary obj ectivesarecombatants, artillery
weapon systems, anmunition and fuel
depots. Examplesof “location” include
bridges, key road intersections and air-
fields. Examplesof “ purpose’ arecivil-
ian busesor trucks used to move enemy
troops or equipment and factories pro-
ducing material stosupport thewar (ball
bearings, electronics, etc.). Finally, ex-
amples of qualifying military “use” in-
clude aschool used asartillery headquar-
ters, ahotel billeting troopsor aresidence
used to hide military supplies.

During the Warfighter, the COE OP-
FOR used the town of Tongduchon for
sanctuary andfired against theapproach-
ing 3d ACR. The combatants, artillery
weapon systemsand ammunition placed
among civilian buildings were legal
military objectives. Any artillery lo-
cated next to achurch, a soccer field or
among houses was an appropriate mili-
tary target. Finally, the use of civilian
buildings to house and headquarter the
artillery unitswas sufficient causeto tar-
get and attack those buildings.

Minimizing Collateral Damage, Un-
necessary Suffering, Incidental Dam-
age or Indiscriminate Attacks. Collat-
eral damageisdefined as“unavoidable
and unplanned damage to civilian per-
sonsand property incurred whilelegiti-
mately attacking a military objective.”
(Quote is from the Operational Law
Handbook, Page 9, published by the
International and Operational Law De-
partment of TheJudge Advocate School,
2003, Department of the Army.)
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Incurring collateral damage is not a
violation of international law. No Law
of War treaty definesthis concept. The
Hague Convention states, “It is espe-
cially forbidden to employ arms, pro-
jectiles or material calculated to cause
unnecessary suffering.” Indiscriminate
attacks that cause incidental injury to
civilian life or incidental damage to
civilian property “excessivein relation
to the concrete and direct military ad-
vantage anticipated” are prohibited by
the Geneva Conventions.

The 3d ACR engaged artillery targets
in the city based on the fires it was
receiving. The Q-37 Firefinder radar
detected thefires originating from many
locationswithinthecity. Counterfirewas
directed againgt the Q-37 acquisitions
only. Artillery wasnot firedin other loca
tions of the city, thus limiting collateral
damage and unnecessary deaths.

Proportionality Assessment. The an-
ticipated loss of civilian life and dam-
age to property incidental to attacks
must not be excessive in relation to the
concrete and direct military advantage
expected to be gained. Commanders
must weigh the military objective
against the collateral damage potential
before attacking targets in built-up ar-
eas. To assessproportionality, thecom-
mander considers the type of delivery
system and the type and number of mu-
nitions to be employed.

At first, the 3d ACR unnecessarily
restricteditsresponsetotheenemy fires
by not returning fire. The staff did not
want toincur any collateral damage. As
the regiment approached the town, ma-
neuver unitsreceived artillery firesthat
did not affect its advance.

Later that night, theregiment received
fatal artillery firesthat slowedtheunit’s
tempo. Self-defensejustified aresponse
to the attacks. The standard fire order
for counterfire against artillery targets
is 36 multiple-launch rocket system
(MLRS) rockets. However, theacquisi-
tions came from inside the city of
Tongduchon. The commander, with
advice from his fire support officer
(FSO) and SJA, reduced the number of
rocketsto 24 tolimit thecollateral dam-
age. Closeair support (CAS) fromavail -
ableF-16 aircraft was considered; how-
ever, theFSO determined themunitions
on-boardtheaircraft would havecaused
greater collateral damage than the
MLRS rockets.

Another example of a commander
conductingaproportionality assessment
duringthelll CorpsWarfighter occurred
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whenthe 1st Brigade, 1st Cavalry Divi-
sion, received anti-tank (AT) firesfrom
an enemy section barricadedinaschool
in the town of “Chongchung.” The bri-
gade commander had MLRS, cannon,
mortar and CAS fires available to de-
stroy the AT section. Withhelpfromhis
FSOand SJA, heassessed that CASand
MLRSfiresagainst one AT sectionina

heavily populated area was dispropor-
tionate and had the potential for exces-
sivecollateral damage and civilian suf-
fering. He directed the use of smoke to
obscure the targeting vision of the AT
section and suppress its attacks and,
later, destroyed it by direct fires.

Also during the Warfighter, the 49th
Armored Division received artillery

. DTG of Mission:

Military Necessity—What are we shooting at and why?

. Location—Grid Coordinates:

W N P

a. Type and Unit:

. Enemy Target (WMD, Chem, IFC, Scud, Arty, Armor, C?, Log)

b. Importance to Mission:

4. Target Intel:

5. Other Concerns as Applicable:
a. US Casualties—Number:

a. How Observed: UAV, FIST, SOF, Other:
b. Unobserved: Q-36, Q-37, ELINT, Other:
c. Last Known DTG of Observation or Detection:

Location:

b. Receiving Enemy Fire—Unit:

Location:

6. City:

1. Collateral Damage—Who or what is there now?

Original Population:
7. Estimated Population Now in Target Area (if Known):
8. Cultural, Economic or Other Significance and Effects:

Other:

Ill. Munitions Selection—Mitigate Civilian Casualties
9. Available Delivery Systems within Range: 155, MLRS, ATACMS, AH-64, CAS,

10. Munitions: DPICM, PGM, Other:

11. Legal Advisor’s Rank and Name:

IV. Commander’s Authorization to Fire—Proportionality Analysis

12. Civil Affairs/G5 Advisor:

13. Is the anticipated loss of life and damage to civilian property acceptable in
relation to the military advantage expected to be gained? Yes/No
14. Commander or Representative’s Rank, Name and Position:

15. Optional Comments:

16. DTG of Decision:

17. Target Number:

Note: Commanders are responsible for assessing proportionality before authoriz-
ing indirect fire into a populated area or protected place (NFA, RFA or PTL). Refer
to ROE; seek legal advice and copy SJA, G5 and FSE.

Copies provided to Commander, FSE, SJA, G5 and PAO.

Legend:
ATACMS = Army Tactical Missile System
CAS = Close Air Support
C2 = Command and Control
DPICM = Dual-Purpose Improved
Conventional Munitions
DTG = Date Time Group
ELINT = Electronic Intelligence
FIST = Fire Support Team
FSE = Fire Support Element
G5 = Civil Affairs
IFC = Integrated Fires Command

MLRS = Multiple-Launch Rocket System

WMD = Weapons of Mass Destruction

NFA = No-Fire Area

PAO = Public Affairs Officer
PGM = Precision-Guided Munitions
PTL = Protected Target List

ROE = Rules of Engagement

RFA = Restricted-Fire Area

SJA = Staff Judge Advocate

SOF = Special Operations Forces
UAV = Unmanned Aerial Vehicle

Figure 1: Populated Area Targeting Record—Military Necessity, Collateral Damage,
Mitigation of Civilian Casualties and Proportionality Assessment
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fires. Q-37 acquisitions classified the
firesaslong-range artillery originating
fromthecity of “Suwon.” Thedivision
could not use MLRS to fire against the
artillery because it was out of range.
Thetarget wasalsoinsideacorpsRFA.
After analysis using the automated
deep operations coordination system
(ADOCS) software, the corps deputy
firesupport coordinator (DFSCOORD)
and the corps air liaison officer (ALO)
assessed the targets wereinside alarge
park in an RFA.

The DFSCOORD, ALO, SJA and G5
then approached the deputy command-
ing general (DCG) inthelll Corpstac-
tical operations center (CTAC) and re-
guested authorization to attack theartil -
lery in the city using CAS. The attack
was of military necessity (self-defense
in response to lethal fires), minimized
collateral damage (the park and sur-
rounding area was not heavily popu-
lated) and was proportional by employ-
ing CAS with joint direct attack muni-
tions (JDAM).

The DCG approved the mission. To
further reduce collatera damage, he
directedthe CASsortieusetwo JDAMS
per pass versus an entire load of six
bombs per pass. The SJA and G5 re-
corded the mission on the populated
areatargeting record.

This battle drill took less than two
minutes and was in time to direct and
destroy theartillery battery inthecity of
Suwon.

Judging the “ Reasonableness’ of a
Commander’s Action. Commanders
have many factors to consider when
applying the Law of Land Warfare to
targeting. (See Figure 2.)

From these criteria, the FSE and SJA
devel oped the populated areatargeting
record. Commanders do not literally
answer each question before engaging
theenemy; rather, each quickly assesses
the situation using the record asafoun-
dation. As each target is attacked, the
FSE, along with an SJA representative,
fills out the worksheet. These records
then are filed so they can be used to
respond to allegations or investigations
initiated due to the event.

Commanders are solely responsible
for decisions to fire into populated ar-
eas. General officersor their designated
representatives approve indirect fires
into populated areas. In I1l Corps the
general officers delegated authority to
brigade and regimental commanders
with access to judge advocates, but no
lower.
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1. Identification of the Target
2. Location of the Target

3. Potential for Allies or US to Suffer
Casualties as a Result of the Target

4. Military Objective Gained

5. Prior Knowledge of Potential
Collateral Damage—Protected
Persons or Protected Places Near
the Target

6. Whether the Enemy is Misusing a
Protected Place (School, Hospital,
Church, etc.)

7. Accuracy of the Information (Human
Intelligence Verifies a Sensor)

8. Delivery Systems Available
9. Munitions Employed

10. An Objective Assessment of the
Commander’s Actions—Whether or
Not They Were “Reasonable”

11. Results of the Engagement

Figure 2: Law of Land Warfare Factors to

Consider in Targeting

The COE OPFOR knows that media
coverageresultingfromfiringinto popu-
lated areas can destroy public support
for US efforts and alienate our allies.
During the Gulf War, intelligence ana-
lystssubmitted the Al Firdus Bunker as
atarget. The bunker was camouflaged,
surrounded by wire and guarded by
sentries. Unknown to targeting plan-
ners, Iragi civilians used the bunker to
deepinat night. Thebunker wasbombed
at night and 300innocent civiliansdied.
Based on the information known at the
time, the commander’s decision to at-
tack the bunker was not a Law of War
violation, but it was an adverse media
event and the US deeply regretted the
incident.

The Iragi government tried to use the
media to erode public and coalition
support, presenting the USasinhumane
and willfully killing women and chil-
dreninthebunker. But ensuing investi-
gationsjustifiedthetargeting process—
based on what the commander knew at
the time, the bunker target met the re-
quirements for military necessity and
the attack minimized collateral damage
and was proportional.

Whentheenemy improperly usespro-
tected places (hospitals, schools,
churches, etc.) to hide or shelter their
forces and fire against friendly forces,
the enemy isviolating the Law of War;
those places lose their protected status.
Consequently, more collateral damage
should beexpected when enemy ground
forces and weapons systems are inter-
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mingled in populated areas, particu-
larly when US ground units return fire
in self-defense.

Unfortunately, due to the fog of war
that surroundsthe contemporary battle-
field, even with current technological
advances, itisimpossibleto preventall
collateral damage or noncombatant ca-
sualties. Commanders who conduct
proper targeting analysis before firing
missions into populated areas can re-
duce the risk of collateral damage and
civilian casualties and be prepared to
respond to adverse media reports as
well as Law of War allegations.
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