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INFORMATION PAPER

SUBJECT: Regulating On-Post Billboard Content

1. Background Discussion.

a. Ft. Sill proposes to erect billboards on its installation, positioned to advertise to vehicles traveling on I-44. The plan includes selling advertising space to private entities.

b. The installation commander may wish to regulate the content of advertisements on these billboards. For instance, the command may wish to prohibit advertisements that are service discrediting, unsightly, controversial, or political.

c. The current state of the law concerning first amendment and commercial advertising is muddy at best. 

(1) Commander’s authority to regulate speech on post has been upheld by the U.S. Supreme Court on the basis that the installation is not a "public forum" and there is a constitutionally protected interest in limiting the kinds of speech that would interfere with the good order and discipline required to run the post. But—where a post opens itself up to the public, it may be prohibited from regulating speech in those areas of the post now deemed a public forum. 

(2) Within a public forum, government agencies must not discriminate against certain kinds of expression, based on viewpoint. When we provide an opportunity for one form of expression, the Constitution prohibits us from picking and choosing what is permissible and what is not. Some exceptions apply here—for example, obscene or truly dangerous expression may be regulated. The Supreme Court has consistently held, that within a public forum, the government must have a compelling interest to support denial of speech—a burden almost never met.

2. Analysis. If a private advertiser were denied access to a Fort Sill billboard, based on the content of the ad, he could argue that we have created a public forum (boards aren’t aimed inward and we’re after ads that make money, not soldier-oriented/command info ads). If a court were to agree that we’ve opened up such a forum, then we would have to show a compelling interest in denying a stripclub owner, politician, or anti-military organization access to our billboards. The only compelling interest the Supreme Court has recognized is one involving a threat to national security. The key to our defending against a constitutional attack would be to establish that the billboards were still within the boundaries of our "nonpublic" forum. That may be difficult, because the boards are advertising to the general public. If the command were to limit ads to those that support the military mission (i.e. MWR sponsors, recruiting), a stronger argument could be made that the boards are not a public forum and are connected to the good order and discipline required to run Fort Sill. That argument may not carry the day, but clearly is an articulable, good faith approach, putting us on the moral high ground.

3. Conclusion. Once the command erects the billboards and solicits advertisers, there is little it can do to prevent a first amendment claim from a disgruntled advertiser who has been turned away based on the content of his ad. To increase the chances of successful defense, however, the command could establish criteria—connected to the Ft. Sill mission—to support a nonpublic forum, which can be constitutionally regulated. 
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