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SUBJECT: Lautenberg Amendment

1.  PURPOSE: To inform the Commander, staff and subordinate commanders on the Lautenberg Amendment, which affects the possession of firearms by soldiers or transfer of firearms to soldiers convicted of misdemeanor domestic violence offenses, and the requirements to implement the law.

2.  FACTS.

a. What is unlawful?  In September 1996, Congress passed an amendment to the Federal Gun Control Act of 1968.  The changes, known as the Lautenberg Amendment (LA), make it a felony for any person previously convicted of a misdemeanor domestic violence offense, or one who has had a permanent restraining order issued against them, to receive or possess firearms and ammunition.  Likewise, it is a felony to sell or otherwise transfer firearms to such persons.  The amendment does not exempt military or law enforcement personnel.  

b. What is a domestic violence misdemeanor?  A domestic violence misdemeanor is an offense that “has, as an element, the use or attempted use of physical force, or the threatened use of a deadly weapon . . .” and is committed by a current or former spouse, parent or guardian of the victim, by a person with whom the victim shares a child in common, by a person who is cohabiting or has cohabited with the victim.  

c.  What qualifies as a firearm or ammunition?  LA defines firearms and ammunition broadly enough to encompass virtually every personal weapon in the Army inventory.  Crew-served weapons and major systems (e.g. tanks, missiles, aircraft) are excluded from the LA provisions.  The LA applies to both Army issue and privately owned firearms and ammunition.  
2. Commander’s Responsibility.
a.  Notify soldiers. Commanders must notify all soldiers that it is unlawful to possess firearms or ammunition if they have a conviction of a misdemeanor crime of domestic violence. A standardized notice for use at Ft. Sill is available.  Soldiers who have or may have qualifying convictions should be referred to the Legal Assistance Office, Bldg. 2593.

b.  Investigate and report. Commanders must conduct local unit files checks and report soldiers who have qualifying convictions. Effective immediately, those soldiers with a qualifying conviction are non-deployable for missions that require possession of personal arms or ammunition. They must be reported as such in Unit Status Reporting.  All soldiers identified as being affected by this policy will be reported to HQDA.  The Installation Commander and the Staff Judge Advocate will establish memorandums of agreement with local law enforcement and civil court agencies to ensure that adequate systems are in place for tracking arrests and convictions off post, to include emergency protection orders and domestic violence orders.

c. Assignment.  Soldiers with qualifying convictions must not be allowed access to individual arms and ammunition. These soldiers must be assigned to duties that do not require the bearing of weapons or ammunition. Commanders should also reassign soldiers to local TDA units if non-weapons-bearing positions are available. This includes both new arrivals, and soldiers already assigned to a TOE or MTOE unit.

     (1) Commanders must also deny these soldiers appointment to any position that, by its very nature, will give them access to arms and ammunition. This includes leadership positions, supervisory positions, and property accountability positions.

     (2) These soldiers may not attend any service school where instruction with individual weapons is part of the curriculum, including NCOES schools. Soldiers should be counseled about the adverse affect failure to attend these schools would have on career progression.

     (3) These soldiers are not eligible for overseas assignment, except for those who have already exercised some portion of their PCS entitlements (i.e., shipment of household goods). Soldiers already stationed OCONUS will serve until their normal DEROS. Commanders must ensure that soldiers with qualifying convictions have their orders deleted.

d. Adverse action. If the act of domestic violence occurred on or before 30 SEP 96, no adverse action may be taken against soldiers solely on the basis of their inability to possess a firearm or ammunition. However, if the act of domestic violence occurred after 30 SEP 96, Commanders may initiate adverse actions such as a flag or Reprimand.

e. Separation and Retention. Commanders have the authority to initiate separation of a soldier based on the conduct that led to the qualifying conviction or for the civil conviction itself (IAW 635-200, para. 14-5), regardless of when the misconduct or conviction occurred.  Army policy on retention states that these soldiers may extend their term of enlistment for up to one year; however, they may not reenlist. Additionally, soldiers who have a qualifying conviction after 30 SEP 96 who have been given a reasonable time to seek pardon or expungement are not eligible to extend. Soldiers impacted by this policy may seek voluntary separation under AR 635-200, para. 5-3 ("secretarial authority"). Officers may request release from active duty or submit an unqualified resignation. This policy does not apply to soldiers within two years of retirement eligibility. 

f. Privately-owned weapons. Commanders must establish procedures to ensure compliance with the law to include withdrawing privately owned weapons from arms rooms. These procedures should permit soldiers to sell or transfer their personal firearms to authorized individuals.

3. Office of the Staff Judge Advocate POC is the Administrative and Civil Law Division at 442-2703/5846. Military Personnel POC is the Adjutant General at 442-3007. 

