LEGAL GUIDE FOR 
ARTILLERY LEADERS 
Preface
 This booklet was prepared by attorneys of the Office of the Staff Judge Advocate, U.S. Army Field Artillery Center and Fort Sill, for use by Artillery Leaders at all levels. 

While it is not a substitute for timely legal advice from your Staff Judge Advocate or reference to more authoritative sources such as the Manual for Courts-Martial or Army regulations, this booklet is designed to be a handy personal legal deskbook, and should serve to answer many general questions about legal matters arising in the operations of Artillery Leaders.

I welcome your comments on its usefulness and suggestions for its improvement.  For comments write to: Chief, Criminal Law Division, Office of the Staff Judge Advocate, U.S. Army Field Artillery Center & Fort Sill, Fort Sill, OK 73503, or call: (580) 442-3737 or DSN 639-3737.

 Victory through Justice!

 
Staff Judge Advocate
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I. THE JAG OFFICE – ORGANIZATION AND FUNCTION

 The Office of the Staff Judge Advocate has the mission of providing timely and accurate legal advice and legal support to units and soldiers within the command. Within the SJA office, however, these responsibilities are divided among several different divisions.

The Administrative Law Division serves as the primary resource for commanders, assisting with interpretation of regulations, advice and counsel on investigations, and compliance with ethical standards. Administrative Law attorneys also advise boards and investigations, review separation actions, and provide general legal advice to the command.

The Military Justice/Criminal Law Division acts as prosecutors for the command. The Trial Counsel supporting your unit should be your first point of contact for criminal matters, including advice on searches and seizures.  Your trial counsel should also serve as your liaison with the rest of the OSJA.  Normally, your trial counsel can work to obtain any legal information for you or point you in the right direction to the branch of the office that you’ll need.

The Claims Division handles claims for damaged household goods, medical malpractice claims against the Army, and claims submitted under Article 139 of the UCMJ. 

The Legal Assistance Office provides free legal assistance to soldiers and their family members. Legal assistance includes advice regarding personal legal problems such as wills, powers of attorney, insurance, taxation, marriage, divorce, renting or leasing, immigration, and many other areas. Legal assistance does not include criminal or official military matters that are handled by other legal staff.

The U.S. Army Trial Defense Service (TDS) is an independent entity that functions much like a public defender’s office. TDS represents soldiers in courts-martial and separation proceedings, and provides other assistance as needed.

The Operational Law Division provides advice and assistance to commanders on the full range of legal issues that arise on the battlefield and in Operations Other Than War. The OPLAW Division advises and assists in developing training in areas such as rules of engagement, targeting, and Law of War.

 II. GOOD ORDER AND DISCIPLINE – THE COMMANDER’S ROLE AND ALTERNATIVES

 A. General.

 The military commander has a number of means to deal with disciplinary problems and violations of the law. Commanders should always use the least severe means sufficient to solve the problem. Of course, the most appropriate means is chosen with the exercise of sound judgment after considering the individual, the infraction, the surrounding circumstances, and staff advice. Before making any decision or recommendation concerning an alleged violation, a commander should conduct a preliminary inquiry, usually informally (see the Manual for Courts-Martial, and Rule for Courts-Martial [R.C.M.] 303). Once all of the facts are known, the commander should be aware of, and consider, nonpunitive measures, administrative actions, nonjudicial punishment, and the three levels of courts-martial. Bear in mind that trial by court-martial is generally the last resort in the correctional process.

 B. Nonpunitive Measures and Administrative Actions.

Although not appropriate in cases of serious misconduct, nonpunitive measures are often the best way to dispose of minor disciplinary infractions.

 

1. Admonition and Counseling. The most fundamental type of nonpunitive resolution is admonition and counseling. Tailor the counseling session to the individual to make it more effective to prevent a recurrence of the problem. Usually, it is not appropriate to criticize or reprimand soldiers in public or in front of their peers. Counseling must not become so forceful as to be verbal abuse. Leaders at all levels should document counseling sessions using DA Form 4856. Documentation of counseling is important, as it is sometimes required for subsequent actions, including some separation actions.

2. Denial of Privileges. Commanders may deny the use of specified privileges directly related to a soldier's misconduct, to include withholding the pass privilege (see AR 600-8-10). Constructive counseling is necessary so that the individual understands the relationship between the misconduct and the withheld privilege, and that it is a privilege rather than a right that is being withheld. Note, however, that withholding a discretionary benefit too long can easily discourage a soldier and become a barrier to the desired correction in attitude or conduct. 

3. Corrective Training. As with denial of privileges, this is appropriate only when the training relates to the deficiency. If the purpose is solely or primarily punitive, it is impermissible. Corrective training can be very effective and is appropriate when the problem involves the readiness of the unit or individual to accomplish an assigned mission. This training may be required in addition to normal duties and may intrude upon a soldier's "free" time (see AR 600-20, chapter 4). 

4. Rehabilitative Transfer. Where substandard performance or misconduct may have been the result of a personality conflict or some other type of unique circumstance, reassignment to another unit may be the best way to handle the problem. A change of commanders, peers, and living or working conditions can be effective. In some cases, a rehabilitative transfer is required by regulations before administrative separation can be initiated. This requirement may be waived, if the situation warrants it. 

5. Administrative Reduction. An individual who has served in an assigned position for 90 days or more may be reduced one grade for inefficiency. Individuals may also be reduced in grade for misconduct after conviction by a civilian court. Before resorting to this measure, consult AR 600-8-19. Special rules apply if the individual is above the grade of E4.

6. Efficiency Ratings. Used alone or with other courses of action, efficiency ratings can influence conduct. See AR 623-205 concerning NCOERs or AR 623-105 concerning OERs for more information. You should also consult with your supporting SJA when preparing any "referred" report.

7. Bar to Reenlistment. Commanders should bar unsuitable or untrainable soldiers from reenlistment. Normally, the commander should not initiate a bar to reenlistment against a soldier who has been assigned to the unit for less than 90 days or who will leave the unit in less than 30 days. This measure is normally prepared by the unit commander and forwarded through command channels to the appropriate approval authority. For more information consult AR 601-280, chapter 6, and local regulations. 

8. Revocation of Security Clearance. Misconduct and other problems, including poor financial management, may serve as the bases for revocation of a soldier’s security clearance. Commanders may temporarily suspend clearances; revocation authority rests with the Central Clearance Facility (CCF), a DA level agency (see AR 380-67). 

9. Reclassification in MOS. This measure may be appropriate in some situations, especially when the individual holds an MOS that is associated with command or leadership (see AR 600-200, chapter 2).

C. Administrative Separations.

 Administrative separations, often called "chapters," are frequently used to eliminate soldiers who are no longer fit for military service. Separations can help ensure the proper functioning of a unit; however, commanders must be careful to follow both the letter and the spirit of the regulations governing administrative separations. Pay particular attention to the counseling requirements of AR 635-200, paragraph 1-18.  Contact your trial counsel with questions on counseling requirements.

Several examples of administrative separations follow. A more complete list is at the end of the chapter. The law of personnel separations frequently changes; therefore, coordination with your supporting Staff Judge Advocate (SJA) office is essential before beginning any action.

1. Unsatisfactory Performance and Misconduct. The most common administrative separations are for unsatisfactory performance (AR 635-200, chapter 13) and misconduct (chapter 14). The unit commander initiates these administrative separations.

 An enlisted soldier can be discharged for unsatisfactory performance if he or she will not be able to become a satisfactory soldier, or if retention of the soldier would have an adverse impact on discipline, good order, and morale, and it is likely that the soldier will be a disruptive influence.

 Commanders may initiate separations for misconduct for: conviction by civil court; a pattern of misconduct; minor military disciplinary infractions; commission of a serious military or civil offense; or abuse of illegal drugs. It is important to note that first-time drug offenders in ranks SGT through SGM, and all second-time drug offenders must be processed and considered for separation upon discovery of a drug offense. All enlisted soldiers with more than three years' service, regardless of rank, must be processed for separation for a first time drug-related offense.

 2. Entry Level Status Performance and Conduct. Commanders may separate soldiers who have completed no more than 180 days of active duty prior to the date of initiation of separation, and who have demonstrated that they are not qualified for retention in the Army by unsatisfactory performance or minor disciplinary infractions (Chapter 11).

 3. Personal Abuse of Alcohol and/or Drugs. Under Chapter 9, a commander must initiate the separation of enlisted soldiers who are rehabilitative failures under the Army Substance Abuse Program (ASAP). Note that evidence of drug abuse other than that derived from a soldier's involvement in ASAP may support a separation action for misconduct under the provisions of Chapter 14.

 4. Separation for Convenience of the Government. Soldiers may be separated for the convenience of the government on a number of grounds including: surviving son or daughter; inability to perform duties due to parenthood; personality disorder; failure to meet medical standards; concealment of an arrest record; illegal alien; and early separation to further education (Chapter 5).

 5. Dependency or Hardship. Dependency exists when, by reason of death or disability of a member of the soldier's family, other members of the family become dependent upon the soldier for support. Hardship exists when an enlisted person's service obligation causes undue and genuine hardship materially affecting the care and support of the soldier's family. The soldier may apply for a discharge for dependency or hardship under chapter 6.

 6. Homosexual Conduct. Commanders may initiate separation for homosexual conduct under chapter 15. "Homosexual conduct" includes: a homosexual act; a statement by a soldier that demonstrates a propensity or intent to engage in homosexual acts; or a homosexual marriage or an attempted homosexual marriage. If an elimination action is based solely on an admission (e.g., "I'm gay"), then there is a rebuttable presumption that the soldier has an intent or propensity to engage in homosexual acts. The soldier, to be retained, must successfully rebut the presumption.

A commander may only initiate an investigation into alleged homosexual conduct if there is "credible information that there is a basis for discharge." Mere associational acts, such as going to a gay bar, marching in a gay rights rally, or receiving or reading gay literature, are not sufficient to initiate an investigation. Commanders should always seek SJA advice before investigating or initiating a separation.

 

7. Failure to Meet Body Fat Standards. A soldier who fails to meet body weight standards may be separated. Commanders must give a soldier in weight trouble a reasonable opportunity to meet Army standards (set out in AR 600-9). Chapter 18 specifies the minimum periods required for rehabilitation, as well as the procedures for monitoring progress, and initiating separation in cases of failure.

 8. Procedures. The chart on pages _ and _ refers to a notification procedure and administrative board procedure. The notification procedure provides the soldier notice and an opportunity to respond in writing to the proposed separation. The administrative board procedure provides the soldier a right to a hearing. The soldier may elect to waive the right to appear before a board. The chart shows which procedure is appropriate for each type of separation.

9. Elimination of Officers. The information above concerns solely enlisted soldiers and noncommissioned officers. The procedures and grounds for the involuntary separation of commissioned officers for substandard performance of duty, moral and professional dereliction, or misconduct are outlined in AR 600-8-24. Consult your supporting SJA if contemplating this action.

ADMINISTRATIVE SEPARATION OF ENLISTED PERSONNEL
AR 635-200 Grounds for Discharge 


Least Favorable Type of Discharge 

Ch 5 Convenience of Government General Notification  


General

___________________________________________________________________________

Ch 6 Dependency/Hardship 




General

___________________________________________________________________________

Ch 7 Defective Enlistment 




Honorable (except Fraudulent Entry for which an Other Than Honorable Discharge may be given)

____________________________________________________________________________

Ch 8 Pregnancy 





General 

____________________________________________________________________________

Ch 9 Alcohol/Drug Abuse 




General- Rehabilitation Failure must have been enrolled in Rehabilitation Program and declared a failure

_____________________________________________________________________________

Ch 10 In Lieu of Trial by Court-Martial 



Other Than Honorable- requested by soldier after preferral of a charge, which punishment under the MCM includes a BCD or DD

_____________________________________________________________________________

Ch 11 Entry Level Status Perform- 



Entry Level- Soldier must have less than 180 days of active (uncharacterized) service

_____________________________________________________________________________

Ch 13 Unsatisfactory Performance 



General -Soldier must have more than 180 days of active duty service - Includes APFT failures

_____________________________________________________________________________

Ch 14 Misconduct - 





Other Than Honorable

1. Minor Disciplinary Infractions 

2. Pattern of Misconduct 

3. Commission of a Serious

Military or Civil Offense

4. Conviction by Civil Authorities

5. Abuse of Illegal Drugs

_____________________________________________________________________________

Ch 15 Homosexual Conduct 




Other Than Honorable

_____________________________________________________________________________

Ch 16 Changes to Service 




Honorable 

_____________________________________________________________________________

Ch 18 Failure to Meet Body Fat Standards 



Honorable _____________________________________________________________________________

FIGURE 1

 1. Individual requests separation.

2. The Notification Procedure does not have to be used unless the soldier is going to be given a General Discharge.

 3. Administrative Board Procedure required if the soldier is processed for Other than Honorable Discharge (OTH).

 4. Notification procedure may be used if OTH is not warranted or recommended.

5. An Other Than Honorable Discharge may only be issued if aggravating circumstances (listed in AR 635-200, chap 15) are present.

 6. A soldier with more than six years active federal military service can request an administrative board hearing.

III. NONJUDICIAL PUNISHMENT

 A. General.

Commanders may impose nonjudicial punishment for minor offenses by military personnel of their command under the provisions of Article 15, Uniform Code of Military Justice (UCMJ) (see also Part V, MCM and AR 27-10, chapter 5). Nonjudicial punishment is different than nonpunitive disciplinary measures, which were previously discussed in Chap II.

 Acceptance of an Article 15 is not by itself an admission of guilt. The soldier is simply electing to have the commander handle the case and make a fair determination.

 A soldier may be punished only if he has committed a criminal act under the UCMJ. The crime must also be "minor" for nonjudicial punishment to be appropriate. Although not a hard and fast rule, "minor" generally means the maximum punishment would not include a dishonorable discharge or confinement at hard labor for more than one year. Always consider the circumstances surrounding the offense and the personal history of the offender.

 Another important consideration for the commander is the need to maintain a fair and judicious approach to proceedings under Article 15. It is improper for a command to set up formal or informal "guides" as to the punishment particular offenses merit. If soldiers believe that they will not be given a fair chance to present their side of the story, they will be less likely to accept an Article 15. Obviously, it would not be in the best interest of either the individual or the Army to have a matter appropriate for disposition under Article 15 escalated to a court-martial. The commander should carefully avoid any remark that implies bias or prejudgment. Under no circumstances should the soldier or anyone else be told, in advance, what the punishment will be if the Article 15 is accepted and the soldier found guilty. The commander must ensure, however, that the soldier understands the maximum punishment that the commander could impose under Article 15.

The commander should not decide whether the soldier is guilty until the soldier has presented all evidence in defense. If the commander concludes that the soldier is guilty beyond a reasonable doubt, he or she should consider the soldier's evidence in extenuation and mitigation, and only then decide what punishment is appropriate.

 B. Who May Impose Article 15.

 Under the provisions of Article 15, UCMJ, commanders (commissioned officers, including warrant officers) may impose nonjudicial punishment upon military personnel of their commands. The term "commander" is specifically defined in AR 27-10, chapter 3. Often, local regulations reserve to senior commanders the authority to handle special categories of cases, such as drug offenses or officer misconduct.

 1. Battery/Company Grade Article 15. Company grade officers in command may impose nonjudicial punishment as outlined in Figure 3. If the company grade commander does not feel that company grade punishment is sufficient, the commander should forward the case to the next superior commander who is a field grade officer, with a request that he or she exercise field grade authority under the provisions of Article 15. Use a DA Form 5109-R to transmit such requests. The company grade commander cannot recommend a particular punishment under these circumstances.

In an appropriate case, a field grade commander may return a case to a company grade commander for disposition. In no case can a superior direct that a subordinate commander take action under Article 15, nor can the superior dictate to a subordinate the type of punishment to be imposed under Article 15.

2. Field Grade Article 15. A field grade officer in command may impose punishment as outlined in Figure 3. A field grade Article 15 is identical to a company grade Article 15 in all respects other than maximum authorized punishment.

C. Procedure for Administering Nonjudicial Punishment. (See AR 27-10, Appendix B, Suggested Guide for Conduct of Nonjudicial Punishment Proceedings.)

1. Preliminary Inquiry. Before taking action under Article 15, the commander should have reasonable grounds to believe that the alleged misconduct actually took place, that the misconduct was an offense under the UCMJ, and that the accused committed the offense. No determination of guilt is made until after all the evidence is considered. Nonpunitive and administrative measures should also be considered. The commander should conduct a preliminary inquiry into alleged violations of the UCMJ promptly after a report of misconduct. 

2. Summarized Proceedings. If a commander determines, after a preliminary inquiry, that an alleged offense by an enlisted soldier warrants punishment short of that authorized under a formal Article 15, the commander may resort to a summarized Article 15. The maximum punishments that may be imposed under summarized Article 15 proceedings are:

a. Oral reprimand or admonition, 

b. 14 days extra duty, 

c. 14 days restriction, 

d. any combination of the above (if extra duty and restriction are both imposed, they must be combined and cannot run for more than 14 days).

Record summarized proceedings on DA Form 2627-1. The commander or a designated subordinate officer or a noncommissioned officer (E-7 or above) must notify the service member of the: 

a. Imposing commander's intent to initiate summarized Article 15 proceedings.

b. Maximum punishments imposable under summarized proceedings.

c. Right to remain silent.

d. Offense(s) allegedly committed and Article(s) of the UCMJ allegedly violated.

e. Right to demand trial.

f. Right to call and confront witnesses, examine the evidence, and submit matters in defense, extenuation, and mitigation.

g. Right to appeal. 

The soldier must decide whether to accept the Article 15 or demand trial by court-martial. The soldier may request a reasonable time, normally 24 hours, to make a decision and to gather matters in defense, extenuation, and mitigation. The soldier has no right to consult with an attorney during summarized proceedings, and no right to have a spokesman appear on his behalf at the Article 15 hearing.

 Unless the soldier demands trial during the decision period, the commander may proceed with the hearing. The hearing consists of examination of evidence (written or oral) against and in favor of the soldier; determination of guilt or innocence; and, if the soldier is found guilty, consideration of evidence in extenuation and mitigation; imposition of the punishment; and explanation of the right to appeal.

3. Formal Proceedings. If the commander determines that an appropriate punishment may exceed the maximum for summarized proceedings, but not the maximum for formal Article 15 proceedings, the commander may use formal proceedings.

The imposing commander, or a designated commissioned officer, warrant officer, or NCO (E-7 or above, usually the unit First Sergeant) must inform the accused of certain rights. This is usually done by providing the soldier with a copy of DA Form 2627, the form used to record and file formal Article 15 proceedings. The designated person must be senior to the alleged offender. In formal proceedings the soldier has the right to:

a. Remain silent.

b. Consult a lawyer.*

c. Demand trial.

d. Present his case to the imposing commander (except in rare circumstances).

e. Call witnesses and present evidence.

f. Request a spokesperson.*

g. Request an open hearing.*

h. Examine all available evidence.

i. Appeal.

 *These rights are not available in summarized proceedings.

Before making a decision whether to accept Article 15 proceedings or demand trial, a soldier must be given a reasonable time to consult with counsel (usually from the Army’s Trial Defense Service [TDS]), normally 48 hours. The commander will inform the soldier of the maximum punishment that may be imposed under Article 15, and, upon request, of the maximum punishment that may be adjudged by a court-martial upon conviction of the offense(s) involved. 

If the soldier does not demand trial within the decision period or the soldier refuses to complete or sign item 3, DA Form 2627, within the prescribed time, the commander may continue with the proceedings. If the soldier refuses the Article 15, he does not have the right to select which level of court-martial will hear the case. The decision to refer the charges to trial by court-martial and selection of the level of court-martial rest solely with the court-martial convening authority.

D. Imposition of Punishment.

1. General. Article 15 authority must be exercised in a just and dignified manner. Commanders must safeguard the soldier’s right to present matters in defense, extenuation or mitigation, and to discuss the nature of the offense and the soldier’s record with the commander. The most successful commanders consult with their NCOs concerning the circumstances of alleged misconduct and appropriate punishment.

2. Informing the Offender. If the imposing commander determines, beyond a reasonable doubt, that the soldier has committed an offense under the UCMJ, and decides to impose punishment, the commander will ordinarily announce the punishment to the soldier. The commander may, if desired, explain to the soldier why a particular punishment was imposed.

3. Maximum Punishments. Figure 3 outlines the maximum punishments authorized under Article 15. A field grade commander may impose greater punishment than a company grade commander. However, a field grade Article 15 may not be administered for misconduct previously punished by a company grade Article 15. Similarly, a soldier tried by a civilian court will not normally be punished under Article 15 for the same act or acts over which the court exercised jurisdiction. The commander must be aware of other limitations on punishment. Some examples: any forfeiture of pay imposed must be based upon the grade to which the offender is reduced (even if suspended), and not on the original grade. Restriction and extra duties may be combined only for the maximum time imposable for extra duties alone. In no case can restriction or extra duties be combined with correctional custody (see AR 27-10, para 3-19).

4. Filing. For soldiers E4 and below (rank held prior to punishment), the Article 15 is filed locally and destroyed after two years or when the soldier is transferred to another general court-martial jurisdiction (usually PCS), whichever occurs first. For all other soldiers, the commander who imposes punishment must decide whether to file the record in the soldier's performance or restricted portion of the Official Military Personnel File (OMPF). Promotion boards and school selection boards view only the performance portion, not the restricted portion. As a general rule, the filing decision of the imposing commander is final. With few exceptions, there can be only one Article 15 in the restricted portion of a soldier’s OMPF; all subsequent Article 15s will be placed in the performance portion of the file (see AR 27-10, para 3-6).

E. Clemency. 

1. General. Commanders cannot realize the full effectiveness of Article 15 unless they are aware of their clemency power and their responsibilities if the soldier decides to appeal. Commanders imposing punishment under Article 15 have the power to suspend, remit, mitigate, or set aside that punishment if they conclude that such action is warranted. These powers give commanders an effective means of rehabilitating offenders. A successor in command, or next superior commander, may take any action the imposing commander could have taken (see AR 27-10, paragraph 3-23).

2. Suspension. In order to give a probationary period which permits the soldier to demonstrate good conduct and rehabilitation, a commander may suspend execution of the punishment. If properly explained, a suspension provides the soldier with an incentive to stay out of trouble. Commanders may suspend the unexecuted portion of any punishment for a reasonable time, not to exceed six months. Army regulations permit a reduction in grade or forfeiture of pay to be suspended any time within four months after it has been imposed, even if the punishment has already been executed. For example, if a soldier is reduced from E3 to E2 in January and performs well after the Article 15, the reduction may be suspended any time prior to May. Suspension should be considered in all cases, but it is most effective in cases of first-time offenders. This power gives the commander an opportunity to rehabilitate a soldier who might otherwise become a continuing disciplinary problem. The commander should bear in mind that no favorable personnel actions may be taken during the period of suspension (see AR 27-10, paragraph 3-24).

If a soldier whose punishment has been suspended commits further misconduct, the commander may vacate the suspension of punishment, which results in the reinstatement of the original punishment (see AR 27-10, paragraph 3-25). 

3. Mitigation. The severity of the punishment may be reduced by mitigation. This is appropriate when the soldier has demonstrated by subsequent good conduct that a decrease in punishment is merited. For example, 14 days of extra duty may be reduced to 7 days of extra duty or a reduction may be changed to a forfeiture of pay or equivalent punishment (see AR 27-10, paragraph 3-26). 

4. Remission. Remission is the cancellation of the unserved portion of the punishment. This action may be taken by the commander under circumstances similar to mitigation (see AR 27-10, paragraph 3-27).

5. Setting Aside. The commander may set aside an action taken under Article 15 when it is clear that an injustice has occurred. All rights and privileges are returned. This type of action would be necessary, for instance, in a case where new evidence or information clearly indicates that the soldier was not guilty (see AR 27-10, paragraph 3-28).

F. Appeals. Every soldier who receives an Article 15 has the right to appeal adverse findings and/or the punishment (see AR 27-10, Chapter 3, Section VI).

1. Effective Date and Execution of Punishment. Under normal circumstances, punishment takes effect on the date imposed. The commander may delay certain punishment for such reasons as field training, hospitalization, and emergency leave. If the soldier files a timely appeal (normally within 5 days of the hearing), the soldier continues to serve the punishment. However, if the appeal is not decided within 5 calendar days following submission (3 days for a summarized Article 15), not including the day of submission, any punishment involving deprivation of liberty will be interrupted, upon the soldier’s request, pending the decision on the appeal (see AR 27-10, paragraph 3-21).

 2. Procedure. The commander will make reasonable assistance (normally a TDS attorney) available to the soldier in preparing the appeal. The soldier is entitled to submit statements dealing either with the offense or with the punishment. The commander who originally imposed the punishment should consider these statements and, if warranted, modify the punishment. Essentially, the commander treats the appeal as a request for reconsideration. If additional action such as suspension, mitigation, or remission is taken, the commander should then inquire if the soldier wishes to withdraw the appeal. If the soldier declines to withdraw the appeal, or if the commander takes no modification action, the commander must forward the appeal to the next higher commander along with a written endorsement addressing the issues raised in the soldier's appeal so the next higher commander will have all the necessary information to act. The next superior commander can approve or reduce, but not increase, the punishment imposed by the first commander. Delays in handling appeals may deprive the soldier of rights and undermine the military justice system.

G. Publication of Results.
In order to be effective, our system of military justice must not only function properly but it must also appear to function properly. The commander may announce the disposition of all cases involving nonjudicial punishment. This may be done orally at a routine unit formation and also in writing by posting a formal notice on the unit bulletin board, or other location where routine notices are placed. In the cases of personnel in the grade of E5 and above, the commander must consider the impact on unit morale and the impairment of job or leadership effectiveness of the individual concerned (see AR 27-10, paragraph 3-22). This is not done to humiliate the soldier, but to benefit the unit.

FORMAL ARTICLE 15 - MAXIMUM AUTHORIZED PUNISHMENTS FOR ENLISTED PERSONNEL(1)

(SUMMARIZED PROCEDURES - 14 days extra duty, 14 days restriction, oral reprimand)

CO GRADE CO 
FIELD GRADE CO

Admonition or Reprimand: 

Yes 

Yes

AND

Restriction:



14 days 

60 days

AND 

Extra Duties:


14 days 

45 days

or

Correctional Custody:


7 days 

30 days

(E1 thru E3 only)

AND 

Forfeiture of Pay:


 7 days pay
                  1/2 of month's pay per month x 2 mos

AND 

Reduction in Grade

E1 thru E4 



One grade 

to E1

E5 thru E6 



No 

One grade

E7 thru E9 



No 

No

 

FIGURE 2

 

1. For maximum punishment for officers see AR 27-10, Table 3-1.

2. Restriction and extra duty may be combined in any manner to run for a period not in excess of the maximum duration imposable for extra duty by the imposing commander.

3. Correctional custody is subject to limitations imposed by superior authority and the presence of adequate facilities. An E4 may be reduced to E3 and placed in correctional custody as part of the same punishment. The reduction to E3 must be unsuspended as an E4 may not be placed in correctional custody.

4. Amount of forfeiture is computed at the reduced grade, when reduction is also imposed.

5. Only if imposed by a field grade commander of a unit authorized a commander in the grade of 05 or higher.

IV. TRIAL BY COURT-MARTIAL

A. General.

After a preliminary inquiry and consideration of administrative, nonpunitive, and nonjudicial means, the unit commander may determine that the matter is sufficiently serious to warrant trial by court-martial. Before deciding on this, the commander should consult with the supporting SJA office.

Battery/Company commanders normally cannot convene courts-martial. They may only recommend trial and forward the entire case file up the chain of command. Each subsequent higher commander must exercise personal discretion in disposing or recommending disposition of the case.

Specific information and guidance for the preparation and forwarding of charges and allied papers can be found in the MCM and AR 27-10. What follows is only a general summary of the types of courts-martial.

B. Summary Court-Martial.

A summary court-martial (SCM) consists of one impartial commissioned officer who conducts the trial proceedings and makes all the decisions required in the case. Normally, SCM can be convened by a battalion or higher commander and sometimes by the CO of a detached company or other detachment.  However, at Fort Sill, the authority to convene a Summary Court Martial is limited to Brigade Commanders, with the exception of the Commander, PSB.  Battalion Commanders may request permission to convene SCM on a case by case basis.  A SCM can try any soldier, except officers, warrant officers, cadets, and midshipmen, for any noncapital UCMJ offense. These are usually minor offenses. The maximum punishment a summary court-martial can impose is confinement for one month, forfeiture of two-thirds of one month's pay, and reduction to E1. If the accused is above E4, the maximum punishment is more restricted--reduction is limited to one grade and confinement is not authorized (see MCM, R.C.M. 1301(d), USAFAC Supp to AR 27-10).

Perhaps the most important limitation on the jurisdiction of a SCM is that a soldier can refuse to be tried by a SCM, even if the soldier has previously refused nonjudicial punishment.

 In a trial by summary court-martial, an accused has a right to consult with military counsel before trial, but does not have a right to be represented by a detailed military defense counsel at the hearing. The accused may obtain representation by a civilian attorney at no expense to the Government. Consult DA Pam 27-7 and MCM, Appx 9, for procedural guidance. The Summary Court Officer should be briefed by the supporting SJA office immediately after being detailed.

C. Special Court-Martial.
A special court-martial (SPCM) is normally composed of a military judge, a minimum of three court members (who serve as the jury), and legally qualified trial counsel (prosecutor) and defense counsel. If the accused elects to be tried by the military judge alone, there are no court members.

Brigade commanders (some battalion commanders) or higher commanders are SPCM convening authorities. In the case of a SPCM authorized to impose a Bad Conduct Discharge (BCD), a general court-martial convening authority (GCMCA) must convene the court (see AR 27-10, paragraph 5-25).

A SPCM can try any soldier for any non-capital (non-death penalty) offense under the UCMJ. A SPCM may impose punishment not to exceed confinement for 12 months, forfeiture of two-thirds pay per month for 12 months, reduction to E1, and, if convened by a GCMCA, a BCD. An individual cannot refuse to be tried by a SPCM. A SPCM may not sentence an officer to reduction, confinement, hard labor without confinement, or dismissal. (No court-martial can reduce an officer.)
D. General Court-Martial.
A general court-martial (GCM) is composed of a military judge, at least five court members, and legally qualified trial and defense counsel. It is convened by a general court-martial convening authority. The GCMCA is often a general officer, and is typically the commander of a post, division, or separate brigade. The GCMCA can refer any person subject to the UCMJ under his or her jurisdiction for any offense made punishable by the UCMJ to any level of court-martial. A GCM court may, upon conviction, recommend any punishment authorized by the UCMJ to include death, dismissal, dishonorable discharge, total forfeiture of all pay and allowances, confinement, and lesser punishments (see maximum punishments table at MCM, Appendix 12). The GCMCA may approve or disapprove the punishment adjudged by the court-martial, but may not impose a punishment harsher than that adjudged by the court-martial.

The accused may, in noncapital cases (non death penalty), request trial by military judge alone. If the request is granted, there will be no court members. The military judge would then rule on all matters of law, find the accused guilty or not guilty, and, if the accused is convicted, decide the sentence. If the trial is with court members, the court will, upon two-thirds concurrence of the members present, make findings of guilty, and, if the accused is convicted, decide the sentence. Three-fourths concurrence is required for sentences of confinement of more than ten years. A unanimous vote of the panel is required for imposition of the death penalty. 

Before trial of a case before a GCM, there must be a formal investigation under Article 32 of the UCMJ. There are other special requirements for GCMs. As in all cases involving military justice, consult your supporting SJA.

V. MISCELLANEOUS MATTERS RELATING TO MILITARY 

JUSTICE
A. Flagging Action When the commander anticipates initiating or recommending a court-martial, other disciplinary action, or an elimination proceeding, the commander must initiate flagging action against the soldier under AR 600-8-2. This suspends all favorable personnel action such as promotion, award, or transfer. In no case will flagging action be used as a punitive or disciplinary measure.

B. Pretrial Restraint and Confinement.

It is fundamental to our system of justice that everyone is presumed innocent until a court finds guilt beyond a reasonable doubt. A fair and just decision can be made only after a court has heard all the admissible evidence relating to the guilt or innocence of an accused. While charges are being processed for trial, a commander may want to confine, restrict or condition the liberty of the accused soldier. In determining whether restraint is appropriate, the commander must recognize that confinement deprives soldiers of liberty during the period when they are presumed innocent, and confinement also may make it difficult for soldiers to prepare their defense.  

Unlike civilian proceedings, military proceedings have no provision for release on bail. Thus, a commander may confine an accused soldier only when it appears necessary to insure the accused's presence at trial or to prevent foreseeable serious misconduct, and when lesser forms of pretrial restraint are inadequate. The commander is not required to try lesser forms of restraint before using pretrial confinement if the commander has good reason to believe that lesser forms of restraint will be futile – mere convenience is not a sufficient reason to justify depriving soldiers of their freedom. Pretrial confinement may not be used as punishment. Before placing a soldier in pretrial confinement, notify the Staff Judge Advocate. The local regulation requires a Brigade level Commander to order the soldier into pretrial confinement and the SJA or Deputy SJA approval of the pretrial confinement.  Remember that pretrial restraint ( including simple restriction) may start the clock running for speedy trial considerations. The government must try an accused (including an accused in pretrial confinement) within 120 days of the imposition of the restraint or the preferral of charges, whichever is earlier (see MCM, RCMs 304 &305). Also, if convicted, the accused may receive sentence credit for any period of restraint.

 C. Discharge In Lieu of Trial by Court Martial 

1. General. Whenever a soldier faces court-martial charges and the authorized punishment includes a punitive discharge, a soldier may request a discharge in lieu of trial by court martial under AR 635-200, Chapter 10. The soldier's request includes an administrative admission of guilt. A soldier requesting discharge under Chapter 10 will be given reasonable time to consult a lawyer (usually TDS).

2. Procedure. To ensure efficient and proper processing, a commander should assist the soldier's counsel in collecting the various documents which must be attached to the discharge request, and ensure that the soldier receives both a complete physical and mental status evaluation (if requested). Once the request is completed, the soldier submits it to the unit commander. The commander then recommends approval or disapproval, based on the seriousness of the offense and the soldier's overall military record. If the commander recommends approval, he or she also recommends the type of discharge. The commander forwards the request through the chain of command to the general court-martial convening authority, who takes final action on the request for discharge. If approved, the accused may be given an honorable, general, or other-than-honorable (OTH) discharge certificate. An OTH normally is appropriate for a member who is discharged in this manner.

D. Special Considerations in Drug Offenses.

1. General. Drug cases can be disposed of in a number of ways other than trial by court-martial (see Chapter II of this guide). 

2. Urinalysis. Urinalysis is a valuable tool for the commander in controlling drug abuse. Except for "limited use" results obtained as part of a rehabilitative program under ASAP(see below), commanders may use lawfully obtained urinalysis results as evidence in proceedings under the UCMJ, and to support administrative discharges.

 3. Pretrial Considerations in Drug Cases. The Army Substance Abuse Program (ASAP) is outlined in AR 600-85. Commanders should be aware that frequent and thorough inspections tend to discourage drug use and promote the health, safety, and welfare of soldiers. Drug users tend to be aware that urinalysis inspections tend to take place immediately after holidays. Therefore, consider doing inspections at other, less obvious, times. Commanders should become knowledgeable about drugs and encourage other officers and NCOs in their units to do the same. Things like physiological symptoms of drug use or overdose, physical appearance and common packaging of various drugs, the odor of burning marijuana, and the slang name for dangerous drugs are important to know. Supporting MP and CID units provide training in this area.
Commanders should understand, and ensure that subordinate leaders understand, the law of searches, so that evidence seized will be admissible in court. Leaders at all levels must also understand the rules governing lawful apprehension and searches incident to apprehension. Consult your supporting SJA for advice and instruction.

E. Jurisdictional Limitations.

 1. CONUS. Courts-martial have jurisdiction to prosecute active duty military personnel for violations of the UCMJ in CONUS (including Alaska and Hawaii) regardless of where the offense occurred, either on- or off-post.

 2. Overseas. Before exercising court-martial jurisdiction over a soldier overseas, commanders must consider the provisions of applicable international agreements, usually in the form of a Status of Forces Agreement (SOFA). Most SOFAs address legal jurisdiction. Typically, commanders retain jurisdiction for crimes that violate the UCMJ, but do not violate host country law. For all other crimes, the SOFA will usually provide a process for reconciling jurisdiction, as well as due process protections for soldiers who end up being tried by host nation courts. In many of the countries where today’s Army deploys, there are no such agreements. Commanders operating in those countries should take special care to ensure that soldiers understand and respect host nation laws to avoid arrest and prosecution by host nation authorities. Consult your supporting SJA for advice and support concerning criminal jurisdiction overseas. 

F.  OFFICER ACTIONS.  At Fort Sill, administrative, nonjudicial and judicial action of cases involving officer or senior NCO(E9 and above) misconduct is reserved to General Officers.  In addition, a General Officer must be informed immediately of allegations of misconduct involving officers and senior NCOs.  

VI. OBTAINING AND PRESERVING EVIDENCE

 A. General.

 All leaders must be familiar with the law of search and seizure. The Fourth Amendment allows searches and seizures that are reasonable, properly authorized, and based on probable cause. There are recognized exceptions to these requirements. Since each fact situation is unique, seek legal advice before conducting a search or seizure. Usually, there is sufficient time to contact your supporting SJA or to turn the investigation over to the military police or CID. In some cases, it is necessary to take immediate action to arrest a soldier or to seize evidence. Before considering the types of searches that are lawful under the Fourth Amendment, note that the term search refers to an examination of an individual's person or property in an attempt to discover certain physical evidence of an offense. This may include examining places concealed from plain view. Seizure means confiscating an object for evidentiary purposes.

 B. Search vs. Inspection.
In the military, commanding officers always have the authority to conduct inspections of military personnel and property. Such inspections are conducted to insure that barracks, work areas, or military vehicles used by troops are clean and safe, that equipment is in serviceable condition, and that all other matters affecting the health, safety, and morale of our soldiers are in proper order. Inspections such as these have often been called "health and welfare" inspections. The underlying purpose of these inspections is to investigate the combat readiness and the general welfare of the unit. This purpose distinguishes inspections from "searches," which are conducted for the primary purpose of obtaining evidence for use in court or other disciplinary proceedings, and which consequently require authorization based on probable cause.

Evidence such as illegal drugs, weapons, or other contraband obtained in an inspection is legally admissible in a court-martial under Rule 313 of the Military Rules of Evidence (MRE) when the inspection was authorized with the primary purpose of ensuring the security, military fitness, or good order and discipline of the unit, rather than with the primary purpose of gathering evidence to prosecute specific individuals. Commanders must pay attention to this, since, at court-martial, the defense may challenge a commander’s motives and objectives for inspecting. Any evidence is likely to be excluded if: (1) only specific soldiers are examined; or (2) some soldiers are subjected to substantially different intrusions; or (3) if the examination takes place immediately following the report of an offense in the unit (and an inspection was not previously scheduled).

To ensure that evidence obtained during an inspection is admissible, a commander should: (1) inspect everyone or randomly choose persons to inspect; (2) schedule inspections ahead of time (there is no need to notify those being inspected); and (3) inspect everyone to the same degree.

C. Probable Cause.

1. Standard. Probable cause for ordering or authorizing a search exists when there is a reasonable belief that certain specific evidence of crime is located at a certain place or on a person to be searched. A mere suspicion or rumor that evidence of a crime is at a certain place at a certain time is not enough. The commander who orders or authorizes the search must have knowledge of the facts and circumstances upon which probable cause is based prior to authorizing a search.

2. Probable Cause Determination. The information which supports a finding of probable cause for a search may come from any source. It is critical, however, that the information be trustworthy, and that the commander make a personal judgment of its reliability. This does not mean that the commander must know the source of the information (as in the case of an informant). All that is necessary is that the commander is aware of the reasons which make the informant and the information reliable. The commander should ask two questions: "How does the source of the information know?" and "Why should I believe the source?" In reviewing a situation, the commander should consider the totality of the circumstances in order to determine whether there is sufficient probable cause to authorize a search.

3. Authorization Requirements. A commander may authorize a search verbally or in writing. A written search warrant is not required. Likewise, sworn statements from personnel who provide information supporting the commander’s probable cause determination are not required. When circumstances permit, however, it is good practice to commit the authorization to writing (DA Form 3745-R) as well as obtain written sworn statements (DA Form 2823) or affidavits (DA Form 3744-R). In the absence of written sworn statements, a commander may obtain an oath verbally by simply asking the witness to raise the right hand and respond affirmatively to the following: 

"Do you affirm (or swear) that the information you are providing is, to the best of your knowledge, information, or belief, the truth, the whole truth, and nothing but the truth (so help you God)?" 

A commander may receive verbal statements supporting probable cause over the telephone, radio, or in person. When information is received verbally, the commander should make a memorandum for record. This will enable the commander to remember the facts that form the basis for the decision to authorize the search and may serve as a record supporting the decision. When the commander grants an authorization, he or she must specify the place to be searched and item(s) to be seized.

4. Apprehension. Probable cause for an apprehension exists when there is a reasonable belief that a crime has been or is being committed and that the person to be apprehended committed or is committing that crime.

 D. Lawful Searches.

 Below you will find four examples of lawful searches. While these examples do not cover all lawful searches, they do represent the types of searches a commander most commonly encounters.

1. Search Authorized by a Commander. Commanding officers have the authority to order searches of persons or property within their command. Company and battalion commanders, for example, may authorize searches of any person or property located in places under their control (barracks, motor pool, parking lots, orderly rooms). Such searches must be based upon "probable cause." When possible, commanders should consult the SJA before authorizing a search and should record the facts supporting the probable cause determination. A commander may not delegate authority to order a search.

 The Constitution requires that authorization to search come from a "neutral and detached" magistrate. A commander who has taken an active role in the case, such as investigating the facts or expressing bias or partiality, is disqualified from authorizing the search. When this happens, forward the request for search authorization to the next higher commander (must be neutral and detached) or to a military magistrate or judge.

 2. Search Authorized by Military Judge or Military Magistrate. Judge Advocate officers who have been certified as military magistrates or judges may authorize searches of any property within their judicial jurisdiction. This search warrant authority is in addition to the commander's. When appropriate, commanders should consider gaining search authorizations from magistrates or judges as an alternative to exercising their own authority to avoid claims of partiality or active involvement.

 3. Search Incident to Apprehension. Anyone who is lawfully apprehended is subject to a search of the person and of the property in his or her possession or in the area under his or her immediate control (lunging distance). This type of search is justified for two reasons: (1) the person apprehending the suspect needs to protect against any weapons that might be hidden on a suspect’s person or property, and (2) to avoid the concealment or destruction of evidence. Note the underlying apprehension must be lawful--based on probable cause (see C.4. above).

 4. Consent to Search. A search is lawful when made with the voluntary consent of a soldier having a right of possession or control over the property searched. No probable cause is required. Since such consent amounts to the waiver of a fundamental right, the government must produce clear and convincing evidence that the consent was given intelligently and voluntarily--not merely out of submission to apparent authority. To determine whether the consent was freely given, courts often look to see if there was disparity of rank or position and whether the circumstances were coercive.

 To establish intelligent and voluntary consent, inform the soldier whose consent is sought:

a. What specific item or items are being sought;

b. What specific area the proposed search will cover;

c. That he or she has a legal right to withhold consent;

d. That he or she need not submit to a search unless it is properly authorized; and

e. That any evidence found in the proposed search can be used as evidence at court-martial.

 It is best, though not mandatory, to obtain written consent for the search.

 *** The best practice is to obtain a search authorization from the proper commander or military magistrate/judge based upon probable cause. Although some exigent circumstances justify an immediate search without authorization (like to prevent imminent destruction of evidence), obtain an authorization when possible. Not all kinds of searches are addressed above--consult your SJA, when possible, before initiating a search.***

E. Statements Made During Searches and Inspections.

1. Searches. Rights warnings are not necessary to support an otherwise lawful search. A lawful search does not necessarily involve asking a suspect any questions. Warnings are required only when conducting an interrogation. However, experience has shown that searchers ask questions during most searches (like "Which locker is yours? Are these your boots? Where did you get this?"). The answers to such questions are probably inadmissible as evidence, unless the searcher properly informs the suspect of his or her rights. In some cases, failing to inform suspects of their rights may render the evidence inadmissible in court. The best practice is to precede any search with the proper warnings. All leaders should have a rights warning card in their possession at all times to ensure proper advisement of rights. Obtain wallet cards (GTA 19-6-6) from your supporting SJA office or TASC (see subsec H. below for proper rights warning).

 2. Inspections. Warnings are not required at the outset of an inspection. In fact, if warnings are given prior to an inspection, those warnings may be construed as evidence that the inspection was, in reality, a search for criminal evidence. If criminal evidence is discovered during a proper inspection, it may be used against the soldier possessing it. Upon discovery of that evidence, the soldier becomes a suspect, and must then be advised of his or her rights before questioning.

 F. Scope of the Search.

Occasionally, an examination which began as a lawful search is expanded to the point of illegality. For example, assume that an impartial commander has probable cause to believe that Private Jones is hiding a 9mm pistol in his wall locker. The commander subsequently authorizes a search of the wall locker to find and seize the weapon. If the person conducting the search looks inside a matchbox and finds illegal drugs, the drugs are probably not going to be admissible as evidence against Private Jones, because the search went beyond the scope of its original authorization. A 9mm pistol could not fit inside a matchbox. When the searcher opened the matchbox, he exceeded his authority. Since the searcher had neither authorization nor valid reason to look into the matchbox, the intrusion was an unreasonable search in violation of the Fourth Amendment. Simply put, a search is designed to uncover particular, identifiable evidence of a crime. The searcher may look only in places that are specifically authorized and where the evidence might reasonably be found. 

G. Safeguarding Evidence.

1. General. The Commander must preserve and safeguard physical evidence, including drugs, weapons, clothing, and other items related to an alleged offense. As few persons as possible should handle physical evidence, since a court-martial may require anyone who had possession of the evidence to appear at trial to verify that the evidence being admitted is the same as that seized. In order to properly safeguard physical evidence, mark it carefully to ensure later identification. This may be a tag, scratching initials, or some other non-destructive, unobtrusive means of marking. Initiate a "chain-of-custody" document (DA Form 4137). Turn over physical evidence to trained investigators, MPs or CID, as soon as possible.

 2. Chain-of-Custody. When a trial counsel introduces an item of physical evidence at trial, the counsel must show: (1) that it is the same item found at the scene of the offense or otherwise connected with the crime, and (2) that the item has not been altered. The chain of custody document (DA Form 4137) is a written record listing all persons who have handled an item from the time it was originally identified as evidence until the time of trial. The trial counsel introduces the chain of custody document into evidence at trial to prove that the physical evidence is connected to the case and is unaltered.

3. Marking. The first person who assumes custody of physical evidence should mark it immediately to enable later identification at trial. If possible, place this mark on the item itself, initial it, and date it. The chain-of-custody record should briefly describe the item, and the date and place of its discovery. If you cannot mark the evidence itself, place it in a sealed container and mark the container. Once again, involve experts (SJA, MP, CID) immediately. 

H. Obtaining Statements/ Article 31 Rights. 

1. General. It is the commander's duty to make a prompt preliminary inquiry into the circumstances of an alleged crime. This inquiry is usually informal. It may just be an examination of the charges and the summary of expected evidence. If a commander needs to interview a suspect, the commander should seek advice from the supporting SJA prior to such an interview. 

2. Article 31 Warning/Right to a Lawyer. A court will normally admit a confession into evidence only if the investigator advised the suspect of his or her rights before questioning. The failure to warn does not mean automatic acquittal; it means that the confession or admission may not be presented as evidence at court-martial. Any evidence obtained as the result of an improper confession will also be inadmissible. It is possible that an accused may still be convicted because other admissible evidence proves guilt. 

3. Procedure. Use the following procedure when questioning a suspect to insure that any statement made is admissible in court. It is best, when available, to document this procedure using DA Form 3881. A proper rights warning should be given if the soldier is suspected of having committed an offense.

a. WARNING - Inform the suspect/accused of:

 (1) Your official position.

 
(2) Nature of offense(s) suspected.

 
(3) The fact that he/she is a suspect/accused. 

b. RIGHTS - Advise the suspect/accused of rights as follows: "Before I ask you any questions, you must understand your rights."

 
(1) "You do not have to answer my questions or say anything."

 
(2) "Anything you say or do can be used as evidence against you in a criminal trial.

 
(3) (For personnel subject to the UCMJ) "You have the right to talk privately to a lawyer before, during, and after questioning and to have a lawyer present with you during questioning. This lawyer can be a civilian you arrange for at no expense to the Government or a military lawyer detailed for you at no expense to you, or both."

- or -

 (For civilians not subject to the UCMJ) "You have the right to talk privately to a lawyer before, during, and after questioning and to have a lawyer present with you during questioning. This lawyer can be one you arrange for at your own expense, or if you cannot afford a lawyer and want one, a lawyer will be appointed before any questioning begins."

(4) "If you are now willing to discuss the offense(s) under investigation, with or without a lawyer present, you have a right to stop answering questions at any time, or speak privately with a lawyer before answering further, even if you sign a waiver certificate."

c. WAIVER - While the foregoing procedure adequately advises the accused or suspect of his or her rights, it does not go the further step of asking how and to what degree the suspect wishes to exercise these rights. Therefore, after informing the suspect, as above, you must then ask:

 "Do you understand your rights? Do you want a lawyer at this time? At this time are you willing to discuss the offense(s) under investigation and make a statement without talking to a lawyer and without having a lawyer present with you?"

4. Voluntariness. The suspect must waive these rights freely, knowingly, and intelligently. After waiver, you may begin questioning the suspect concerning the offense(s). If the suspect indicates a desire to consult with a lawyer, stop questioning until a lawyer is present.

The Trial Defense Service (TDS) will provide a military lawyer for soldiers (for civilians not subject to UCMJ, consult supporting SJA). If the suspect indicates a desire not to answer questions, do not question the suspect. It is essential that the commander not use a tone of voice or manner which is threatening or which plays down the importance of the warning. If this is done, the court may later decide that the suspect's agreement to answer questions was coerced and any statement becomes inadmissible. A commander may decide not to question a suspect if other evidence is available. If the person being interviewed is not a suspect, but is merely a witness to the offense or has knowledge of it, there is no legal requirement for a warning.

 While questioning a witness, the commander may begin to suspect that the witness was involved in the offense. This may happen when it appears that the witness was actually an accomplice or an accessory to the crime. If this happens, the commander should stop questioning, inform the witness of the offense of which he or she is now suspected, and give the proper rights warning (see above).

 When the commander is aware that counsel represents a suspect, the commander normally must contact that counsel prior to any questioning. Seek legal advice from your supporting SJA before questioning.

 5. Written Statements. When possible, complete DA Form 3881 (Rights Warning Procedure/Waiver Certificate) before questioning a suspect to document a voluntary waiver of rights. The best way to make an accurate and complete record of the information obtained in the investigation is to use a sworn statement. A sworn statement (an affidavit) is a written statement of facts given by a witness or suspect who states under oath that the contents of the statements are true. Investigating officers may administer oaths in conjunction with sworn statements. An appropriate oath is: 

"Do you affirm (or swear) that the statement you are about to give is the truth, the whole truth, and nothing but the truth (so help you God)?" 

Use DA Form 2823 to document the sworn statement. In addition to signing the sworn statement after taking the oath, the witness or suspect should initial the written statement at the beginning and at the end of each page, at each erasure and correction, and where otherwise indicated on the form. The purpose of the initials is to avoid any question of tampering after the statement has been completed.

 Request sworn statements primarily from persons who have direct, personal knowledge of the facts. If the information offered came to the witness from Sergeant A, you should attempt to obtain a sworn statement from Sergeant A. Opinions and conclusions, without supporting facts, reduce the reliability of a sworn statement. The commander should attempt to obtain the facts upon which the opinions are based, and, if necessary, obtain a supplemental statement which substitutes facts for opinion or clarifies facts still in doubt.

 6. Oral Statements. When a suspect waives his or her rights under Article 31 and right to counsel, but refuses to sign a statement, make a summary of the remarks. This summary of the oral statement may be admissible at court-martial through testimony of the person who heard it.

VII. OTHER LEGAL MATTERS

 A. Freedom of Expression in the Military 

The First Amendment to the Constitution protects soldiers' and civilians' rights to express opinions on matters of public and personal concern. This right is not absolute for either the soldier or the civilian. Due to the need for an effective and disciplined Army, reasonable limitations exist. Commanders should familiarize themselves with regulations and directives pertaining to soldiers' rights to dissent and otherwise express themselves. Commanders of units stationed outside CONUS should familiarize themselves with local regulations and international agreements on this subject, as well.

Army and DoD regulations limit participation in political activities and extremist organizations. Local regulations often limit distribution of literature and prohibit public demonstrations on post. As a general policy, commanders should accommodate religious expression where such expression does not interfere with unit effectiveness or mission accomplishment. Consult your supporting SJA for guidance in this area (see AR 600-20).
B. Standards of Conduct. 

Standards of conduct for Army personnel are currently governed by a regulation titled Standards of Ethical Conduct for Employees of the Executive Branch, issued by the U.S. Office of Government Ethics (OGE) in August 1992. This OGE regulation contains many rules of conduct, including rules about conflicts of interest, gifts, gratuities, outside employment, and use of government property. The Department of Defense (DoD) Joint Ethics Regulation (JER), DoD Directive, 5500.7-R is the current implementation of the OGE rules.

DA personnel may make voluntary contributions of nominal amounts for an appropriate gift to an official superior for special, infrequent occasions such as retirement, transfer, or marriage. There are dollar limitations for such gifts--consult the supporting SJA and local regulations for guidance.

DA personnel may not use, or permit others to use, government property for other than official government business. Some examples of government property include: computers, printers, copy and fax machines, stationery, typing assistance, office supplies, tools, equipment, and government vehicles.

Although DA personnel may engage in outside employment and other activities, there are some restrictions. Soldiers should not engage in outside employment that interferes with their duties, may bring discredit upon the Army or government, or may create a conflict or the appearance of a conflict of interest.

 The JER also contains restrictions on the Army’s interaction with private organizations. Consult your supporting SJA for information.

C. Indebtedness.

 Creditors often send letters to commanders asking them for assistance in collecting private debts. Commanders must comply with AR 600-15 when this happens. First, the commander should check to see whether the creditor has tried to collect directly from the soldier, complied with the Truth in Lending Act, and sent a copy of the contract. (AR 600-15 gives specific guidance about what is required.) If the creditor has not met the requirements, the commander should take no action with the soldier, but merely inform the creditor what he or she must do before requesting help. Also, no oral requests for assistance can be honored.

 If the creditor has met the requirements, the commander should counsel the soldier. The commander must determine whether the soldier disputes the debt. The commander should allow the soldier to consult with the Legal Assistance Office. After counseling, the commander should write a letter to inform the creditor of the soldier's intentions. Remember, it is not the commander's job to collect the debt. In certain cases, the soldier's nonpayment may justify an adverse administrative or punitive action. However, commanders should consult with the SJA before taking any adverse action.

D. Family Issues. 

Commanders often become involved with soldiers' family problems. The most significant of these are family support, interference with custody, and paternity. AR 608-99 provides detailed guidance about these problems. 

1. Support. Soldiers are required to comply with court orders or written agreements which require support for family members. Where there is no court order or agreement, the soldier must generally provide support equal to the BAH-II for his grade. There are very limited exceptions to this requirement which are listed in AR 608-99. 

2. Interference with custody. A soldier who is related to an unmarried child under 14 is prohibited from taking or withholding that child from the lawful custodian. A lawful custodian is: (1) a person who has legal custody by a court order, or (2) a mother of a child born out of wedlock who has never been married to the father. Soldiers who violate this policy are subject to UCMJ action. 

3. Paternity. When a commander receives a paternity claim against a soldier, the commander must follow the procedures of AR 608-99. The commander must inform the soldier of the claim, provide the soldier an opportunity to seek legal advice, counsel the soldier about support obligations, and respond to the claimant. The commander does not have authority to force the soldier to admit paternity or pay support without a court order. 

E. Soldier Liability--Report of Survey & Line of Duty

 Soldiers are held to a high standard regarding the care and maintenance of Army equipment and facilities, as well as the care and maintenance of themselves. 

 When government property is damaged or destroyed, commanders are obligated to inquire into the nature of the loss, and, if appropriate, initiate an investigation to determine whether the loss was due to the negligence or misconduct of a soldier. The guidelines for this investigation, called a Report of Survey, are found in AR 735-5. If a soldier’s negligence or misconduct is the cause of loss, the soldier may be held financially liable for part or all of the loss. 

Likewise, when a soldier is injured and unable to perform duties, the unit commander is obligated to inquire into the nature of the injury, and, if appropriate, initiate an investigation to determine whether the injury was caused due to willful negligence or misconduct. This investigation (called a Line of Duty investigation) is governed by 

AR 600-8-4. If a soldier causes injury to himself through willful negligence or misconduct, he may be liable for lost time as well as the costs of medical treatment. A Line of Duty investigation may also be required in cases of a soldier’s death.

 F. ARTICLE 139 CLAIMS FOR SOLDIER DAMAGE

 Article 139, UCMJ, provides a mechanism for investigating claims that property was willfully damaged or taken by a soldier. A claimant, including a soldier whose property has been damaged or taken by another soldier, may file a claim within 90 days of the incident. The claim must be in writing, and signed. If the claim appears to fall under the statute, it is forwarded to the Special Court Martial Convening Authority, who appoints an IO under AR 15-6. Based on the investigation’s findings, the claim may be approved or denied. If approved, the soldier affected has a right to request reconsideration. If still approved, the amount assessed will be withheld from the soldier’s pay until the obligation is satisfied. For more information, contact your servicing Claims Office.

 G. Lautenberg Amendment.

The Lautenberg Amendment to the Gun Control Act became effective 30 SEP 96. Under this law, it is illegal for any person convicted of a "misdemeanor crime of domestic violence" to ship, transport, possess, or receive firearms or ammunition. The law also makes it illegal for anyone to issue or transfer a firearm or ammunition to any person when he knows or has reasonable cause to believe that such person was convicted of a crime of domestic violence.

 A "crime of domestic violence" is defined as any misdemeanor that involves "the use or attempted use of physical force, or the threatened use of a deadly weapon" by any of the following persons: (1) A current or former spouse, parent, or guardian of the victim; (2) By a person who is cohabiting with or has cohabited with the victim as a spouse, parent, or guardian; (3) By a person similarly situated to a spouse, parent, or guardian of the victim. 

 There is no exception for Government officials performing official duties. Therefore, the law applies to all members of the military, even on-duty. Under Army policy, Commanders must notify all soldiers that it is unlawful to possess firearms or ammunition if they have a conviction of a misdemeanor crime of domestic violence. Commanders must conduct local unit files checks and report soldiers who have qualifying convictions. 

 Soldiers with a qualifying conviction are non-deployable for missions that require possession of personal arms or ammunition. Soldiers with qualifying convictions must not be allowed access to individual arms and ammunition. These soldiers must be assigned to duties that do not require the bearing of weapons or ammunition. 

Commanders should also reassign soldiers to local TDA units if non-weapons-bearing positions are available. This includes both new arrivals, and soldiers already assigned to a TOE or MTOE unit.

 Commanders must also deny these soldiers appointment to any position that, by its very nature, will give them access to arms and ammunition. This includes leadership positions, supervisory positions, and property accountability positions.

 If the act of domestic violence occurred on or before 30 SEP 96, no adverse action may be taken against soldiers solely on the basis of their inability to possess a firearm or ammunition. However, if the act of domestic violence occurred after 30 SEP 96, Commanders may initiate adverse actions such as a flag or Reprimand.

 Commanders have the authority to initiate separation of a soldier based on the conduct that led to the qualifying conviction or for the civil conviction itself (IAW 635-200, para. 14-5), regardless of when the misconduct or conviction occurred. Army policy on retention states that these soldiers may extend their term of enlistment for up to one year; however, they may not reenlist. Additionally, soldiers who have a qualifying conviction after 30 SEP 96 who have been given a reasonable time to seek pardon or expungement are not eligible to extend. Soldiers impacted by this policy may seek voluntary separation under AR 635-200, para. 5-3 ("secretarial authority"). Officers may request release from active duty or submit an unqualified resignation. This policy does not apply to soldiers within two years of retirement eligibility. 

Commanders should refer soldiers to the Legal Assistance Office for help in obtaining a pardon or expungement of their convictions. 

H. Bibliography.

 The following references* may be useful to the commander or new officer in dealing with legal issues:

 Manual for Courts-Martial (MCM)

Joint Ethics Regulation (DoD Dir 5500.7-R) 

AR 15-6 Procedures for Investigating Officers & Boards of Officers

Conducting Investigations

AR 27-10 Military Justice

AR 380-67 Personnel Security Program

AR 600-8-2 Suspension of Favorable Personnel Actions (Flag)

AR 600-8-4 Line of Duty Investigations

AR 600-8-10 Leaves and Passes

AR 600-8-19 Enlisted Promotion and Reduction

AR 600-8-24 Officer Transfers & Discharges

AR 600-9 The Army Weight Control Program

AR 600-15 Indebtedness of Military Personnel

AR 600-20 Army Command Policy and Procedures

AR 600-37 Unfavorable Information

AR 600-85 Army Substance Abuse Program

AR 608-99 Family Support, Child Custody, and Paternity

AR 623-105 Officer Evaluation Reporting System

AR 623-205 Enlisted Evaluation Reporting System

AR 635-200 Enlisted Personnel Separations

AR 735-5 Policies and Procedures for Property Accountability 

(Report of Survey)

DA Pam 27-7 Guide for Summary Court-Martial Trial Procedure

DA Pam 27-17 Procedural Guide for Article 32(b) Investigating Officer

GTA 19-6-6 Rights Warning Card 

*Army regulations change frequently, be sure to check that the copy of the regulation you consult is current. In some cases, provisions governing a particular issue are moved from one regulation to another (e.g. enlisted reductions used to be contained in AR 600-200, but were moved to AR 600-8-19). Your supporting AG pubs office and SJA can provide guidance in this area.
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