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Template for a Justification for an Exception to Fair Opportunity 
 
[bookmark: OLE_LINK7][bookmark: OLE_LINK8]Completion Instructions:  MICC has established a standard template for the preparation of a Justification for an Exception to Fair Opportunity pursuant to FAR Subpart 16.5. This template is applicable when requesting an acquisition as an exception to the fair opportunity process for task- and delivery-order contracts awarded against multiple-award contracts, such as indefinite delivery, indefinite quantity contracts.  This template is not for use for Federal Supply Schedule contracts awarded pursuant to FAR 8.4.  See FAR Subpart 16.5 and DFARS Subpart 216.505-70 for additional guidance.
 
The instructions for preparing a Justification for an Exception to Fair Opportunity are specified in “red” below and should be deleted prior to processing the document for review and approval.  Also, do not include the completion instructions in the completed document.

[bookmark: OLE_LINK5][bookmark: OLE_LINK6]Approval authority is the MCC Competition Advocate (or MICC Special Competition Advocate by arrangement or in the absence of the MCC Competition Advocate) for justifications with a cumulative total of between $650K and <$12.5M.

Approval authority is the MICC HCA for justifications with a cumulative total of =/>$12.5M, but less than $85.5M.   All such documents shall be processed through the MCC Competition Advocate to the MICC Special Competition Advocate. 

If previously approved sample Fair Opportunity Exception is desired, see MCC or MICC Competition Advocate.

Always consult the MCC or MICC Competition Advocate in the pre-solicitation phase and BEFORE routing for local signatures.

Do not include the completion instructions in the completed document.

	
			     					 
JUSTIFICATION FOR AN EXCEPTION TO FAIR OPPORTUNITY


1.  Agency/Contracting Activity:  _____________________

2.  Description of Action:

Nature:      |_|  New Requirement   |_|  Follow-on Order 
[bookmark: Text1]                  |_|  Mod to Existing Order Number 	Insert task/delivery order no.  		

Order against:  Multiple Award ID/IQ Contract Number: ____________________

Pricing:      |_|  Firm-Fixed Price     |_|  Time & Materials	|_|  Cost Type

Funds:       |_|  OMA                        |_|  Other Funds:  	Insert funds type here		


3.  Description of Supplies or Services:

The estimated value of the proposed action is 	$ Insert dollar value, including options, if any

In layman’s terms, briefly describe the supplies or services to be provided, including make & model number where appropriate.  Indicate whether the item to be procured is peculiar to one manufacturer (e.g., a particular brand name, product, or a feature of a product, peculiar to one manufacturer).  If applicable, include quantities of supplies or period of performance for services.  Provide information for any options included in the order.  If the action is a modification to an existing order, distinguish clearly between the work covered by the basic order and the work to be obtained by the proposed modification. If the action is to extend an existing order utilizing the -8 extension of services clause, this must be discussed, and the following passage included:  “The extension will be in accordance with FAR 52.217-8, “Option to Extend Services” clause which is included in (cite basic contract and order) but was not evaluated as part of the original contract award.  In the decision of Major Contracting Services, Inc., B-401472, September 14, 2009, the Government Accountability Office (GAO) held that where an agency failed to evaluate the price of an extension authorized by FAR 37.111, as implemented in FAR Clause 52.217-8, the exercise of an option under that clause constituted a “new procurement” that had to meet the FAR Part 6 standards for less than full and open competition.  Although this contract contains FAR Clause 52.217-8, the clause was not evaluated in accordance with the GAO’s criteria.”


4.  Authority:

Section 803 of the National Defense Authorization Act of 2002 (PL 107-107), FAR 16.505(b)(2) and DFARS 216.505-70(b). The contracting officer shall give every awardee a fair opportunity to be considered for a delivery/task order exceeding $3,000 unless one of the following statutory exceptions applies.  Mark the applicable exception:
	
	|_|  The agency need for the supplies or services is so urgent that providing a fair
opportunity would result in unacceptable delays [FAR 16.505(b)(2)(i)(A)];
	|_|  Only one awardee is capable of providing the supplies or services required at
the level of quality required because the supplies or services are unique or
highly specialized [FAR 16.505(b)(2)(i)(B)];
	|_|  The order must be issued on a sole-source basis in the interest of economy
and efficiency because it is a logical follow-on to an order already issued under the contract, provided that all awardees were given a fair opportunity to be considered for the original order [FAR 16.505(b)(2)(i)(C)];
	|_|  It is necessary to place the order to satisfy a minimum guarantee
[bookmark: OLE_LINK1][bookmark: OLE_LINK2]	[FAR 16.505(b)(2)(i)(D)]; or
|_|  For orders exceeding the simplified acquisition threshold, a statute expressly
authorizes or requires that purchase be made from a specified source
[FAR 16.505(b)(2)(i)(E)]

Rationale/explanation to support cited authority:  Discuss how the cited authority applies and, if applicable, a demonstration of the proposed contractor’s unique qualifications to provide the required supply or service.  When citing exception to the fair opportunity process in accordance with (IAW) FAR 16.505(b)(2)(i)(A), factually establish the urgent need, provide the required performance/delivery schedule, address the lead-time involved, address why other contractors cannot fulfill the government’s needs, and explain the harm/serious injury that will come to the government if the justification is not approved.  When citing exception to the fair opportunity process IAW FAR 16.505(b)(2)(i)(B), explain what is unique or highly specialized about the supply or service and why only the specified contractor can meet the requirement.  When citing exception to the fair opportunity process IAW FAR 16.505(b)(2)(i)(C), specify how recent the previous competitive order was and the number of times this exception has been used; provide rationale describing why the relationship between the initial order and the follow-on is logical (e.g. in terms of scope, period of performance, or value); discuss why the specific requirement continues and why it is to the benefit of the Government for the particular contractor to continue this work.  When citing exception to the fair opportunity process IAW FAR 16.505(b)(2)(i)(D), identify the contract clause and language that specifies the minimum guaranteed amount.


5.  FAIR AND REASONABLE COST DETERMINATION:  I hereby determine that the anticipated price for this contract action will be fair and reasonable.  The techniques identified at (e.g. FAR 15.404-1(b)) will be used to ensure award will be at fair and reasonable prices.  The Contracting Officer used a comparison of industry cost for similar work. The Independent Government Cost Estimate (IGCE) will primarily be an analysis of the contractor’s proposed cost.  Additionally, the techniques identified at (e.g. FAR 15.404-1(c)(2)(iii)) will be used to further ensure award will be at fair and reasonable prices.  (Specify whether or not Certified Cost and Pricing Data will be obtained).




SIGNATURE: 						     DATE:  				
NAME:  	
TITLE:   	Contracting Officer


6.  Any other facts supporting the justification:



7.  Actions to Increase Competition:  Describe the actions, if any, the agency may take to remove or overcome any barriers to consideration/fair opportunity prior to any subsequent acquisition for the supplies or services is made.  When citing an exception to the fair opportunity process as set out at FAR 16.505(b)(2)(i)(D), identify methods or future work that will provide the awardees an opportunity to compete for future task/delivery orders.

8.  PROCURING CONTRACTING OFFICER CERTIFICATION:  I certify that this Justification is accurate and complete to the best of my knowledge and belief.


Signature: _______________________                       Date:______________
Name


9.  Technical / Requirements Certification:  I certify that the supporting data under my cognizance which is included in this limited sources justification is accurate and complete to the best of my knowledge and belief.

	Submitted By:
	  type name  

	Position Title (Division Chief or higher):
	     

	Email address:
	     

	Signature:
	____________________________

	Date:
	     




10.  Review:  I have reviewed this justification and have no legal objection.

Legal Counsel
Typed Name: _________________ Date: ______________________
Signature: ____________________ 
(Local Legal Counsel if no MICC Legal is assigned.)

11.  Contracting Officer’s Approval:  I hereby certify that this limited source justification is accurate and complete to the best of my knowledge and belief.  Based on the foregoing, I approve this limited source justification subject to availability of funds, and provided that the services and supplies herein described have otherwise been authorized for acquisition.

SIGNATURE: 						     DATE:  				
NAME:  	
TITLE:   	Contracting Officer 




(Begin a new page if additional Review/Approvals signatures are required.)


12.  Additional Review/Approvals: Required if cumulative dollar value of justification is greater than contracting officer’s approval level.  

I have reviewed and hereby approve this justification and find it adequate to support the cited source exclusion.

MCC Competition Advocate
Name:                                                                         DSN:
Signature: _________________________               Date:


MICC Special Competition Advocate
Name:                                                                         Phone:
Signature: ___________________________           Date:
(Required ONLY in lieu of MCC CA signature.)

Director, MICC Office of Small Business Programs
Name:                                                                         Phone:
Signature: ___________________________           Date:
(DELETE if HCA is NOT the approving official.)

MICC Legal, Competition Program
Name:                                                                         Phone:
Signature: ___________________________           Date:
(DELETE if SCA or HCA is NOT the approving official.)


MICC Principal Assistant Responsible for Contracting
Name:                                                                         Phone:
Signature: ___________________________           Date:
(DELETE if HCA is NOT the approving official.)











(The approval paragraph should be on a separate page from the rest of the document.  It is required ONLY if approval authority is HCA or higher.)
Approval


Based on the foregoing justification, I hereby approve the procurement of (state supplies/services being procured) pursuant to Section 803 of the National Defense Authorization Act of 2002 (PL 107-107), FAR 16.505(b)(2) and DFARS 216.505-70(b), exception (reiterate exception cited in para 4.), subject to the availability of funds, and provided that the services herein described have otherwise been authorized for acquisition.

Signature: ____________________________              Date: ___________________
Name
Title
Agency
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