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SUBJECT: Court Appearances of Hospital Personnel in Private Litigation

PURPOSE: To inform hospital personnel of the requirements that apply when they are called to testify in a case in which the U.S. Government is not a party. 

FACTS:

1. AR 27-40 governs the release of official information and the appearance of present and former DA personnel as witnesses in response to requests for interviews, notices of depositions, subpoenas, and other requests or orders related to judicial proceedings. 

2. Generally, DA personnel will not disclose official information in response to subpoenas, court orders, or requests. As a specific exception, DA personnel may disclose official information with the written approval of the appropriate SJA or legal advisor.

3. Personnel who receive a subpoena, court order, request for court attendance, verbal request for information, or a request for an interview related to actual or potential litigation that may involve the release of official information should advise the Hospital Risk Management Coordinator, Ms. Kimberly Patterson at 458-2645. She will provide a response after contacting and consulting with the hospital's legal advisor. Personnel may only produce, disclose, release, comment upon, or testify concerning those matters specified in writing and properly approved by the legal advisor. 

4. If the legal advisor determines that the information may be released, the individual will be permitted to be interviewed, deposed, or to appear as a witness in court. The legal advisor will be present during any interview or testimony to act as legal representative of the Army. If a question seeks information not previously authorized for release, the legal advisor will advise the witness not to answer. 

5. Members of the Army Medical Department may testify in private litigation with the following limitations:

a. The litigation involves patients they have treated, investigations they have made, laboratory tests they have conducted, or other actions they have taken in the regular course of their duties.

b. They limit their testimony to factual matters such as the following: their observations of the patient or other operative facts; the treatment prescribed or corrective action taken; course of recovery or steps required for repair of damage suffered; and, contemplated future treatment.

c. Their testimony may not extend to expert or opinion testimony, to hypothetical questions, or to a prognosis.

6. Expenses. The United States may not pay travel, meals, and lodging expenses of the witness, other than normal allowances for subsistence pursuant to the DOD Military Pay and Allowances Entitlements Manual. These expenses are solely a matter between the witness and the requesting party. Witnesses ordinarily should require advance payment of such expenses. Soldiers authorized to appear in a pass or permissive TDY status are not entitled to retain witness fees, but may accept travel, meals, and lodging expense money from the requesting party. Witness fees, to the extent they exceed actual expenses of the soldier, will be remitted to the U.S. Treasury.  A civilian employee authorized to appear in his or her official capacity will accept the authorized witness fees, in addition to the allowance for travel and subsistence, and make disposition of the witness fees as instructed by his or her personnel office. 

Questions about the information in this paper should be directed to the Administrative Law Division at the Fort Sill Office of the Staff Judge Advocate at 442-5846.

